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SLIPPING INTO MOOTNESS

By George W. Kuney”
Outline
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IV Exceptions to the Mootness Doctrines
A.  Capable of Repetition, Yet Evading Review
B.  Other Exceptions
V. The Problematic Finding of Good Faith
Conelusion

INTRODUCTION

There is said to be a strong public poliey in favor of protecting third
parties who act in good faith on a bankruptcy court’s decisions.
Although an objecting and appealing party can protect itself by obtain-
ing a stay of the order involved, this often requires posting substantial
security.l If a stay is not obtained, third parties will rely on the order or
judgment, the sale will close, the lessee will take possession, the loan
will be drawn down, or the plan will be substantially consummated. At
that point, the reviewing court is said to be unable to provide effective
relief and any appeal of the order or judgment may be dismissed as
moot. The doctrines of statutory, constitutional, and equitable moot-

* George W. Kuney is Professor of Law, University of Tennessee College of Law and
Director, Clayton Center for Entrepreneurial Law. The author thanks Kristy Rice, class of
2007, for her research work in support of this article, and Donna C. Looper, Esq. for her
editorial assistance.
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ness in bankruptey proceedings govern whether an appeal will be con-
sidered moot and thus dismissed. The first three sections of this article
discuss each of these doctrines, while the fourth presents important
exceptions to them. The fifth section examines the process of a court
making a good faith finding in connection with statutory mootness
under section 363(m). The article concludes that the mootness doc-
trines are broad-—perhaps broader than is desirable—and can be sub-
Ject to both aggressive use and abuse in practice.

1. CONSTITUTIONAL MOOTNESS

Constitutional mootness is derived from “Article III’s prohibition
against courts issuing advisory opinions.”2 Article II’s “case or contro-
versy” requirement “dictates that federal courts refrain from rendering
judgments in expired disputes that would amount to mere advisory opin-
ions.”® The doctrine ensures that a litigant has an interest in the out-
come throughout the entire lawsuit, including while the appeal is
pending.? If the court cannot provide the relief requested, the case is
considered constitutionally moot.5

To avoid mootness, a claim must: (1) present a real legal controversy,
(2) genuinely affect an individual, and (3) have sufficiently adverse par-
ties.b A live case or controversy exists if the parties have an interest in
the outcome of the litigation.”

The threshold for judging an appeal as 'constitutionally moot is high8
An appeal “is moot in the constitutional sense only if events have taken
place that makes it impossible for the court to grant any effectual relief
whatever.”? The inability to restore the parties to the state in which they
were before (status quo ante) is not grounds for rendering an appeal con-
stitutionally moot.10 If any meaningful relief can be granted, “even if it
only partially redresses the grievances of the prevailing party, the appeal
is not moot.”11

One type of event that may make an appeal constitutionally moot is
“[tihe sale of a debtor’s property to a non-party if the debtor seeks only a
return of its property.”12 Constitutional mootness focuses solely on the
court’s ability (or inability) to provide effective relief: therefore, the con-
duct of the parties is irrelevant. 13

Determination of constitutional mootness is an intensely factual
inquiry.'* There is no precise test for determining whether a case is
moot; instead, mootness is a matter of degree and the focus is on whether
all or a part of the requested relief is still available or whether an event
during the pendency of the appeal has rendered it impossible for such
relief to be granted.15
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II. EQUITABLE MOOTNESS

Equitable mootness is broader than constitutional mootness.l6 Under
this doctrine, an appeal is to be dismissed as moot even though effective
relief could conceivably be granted if such relief would be inequitable.17
“[Clonstitutional mootness is characterized by an “%nability to alter the
outcome’ while equitable mootness involves an ‘unwillingness to alter the
outcome.””18 Equitable mootness involves a courl’s recognition that
“there is a point beyond which they cannot order fundamental changes
in reorganization cases.”™ However, the Third Circuit has noted that
“the doctrine is limited in scope and should be cautiously applied.”20

Equitable Mootness “is a pragmatic principle, grounded in the notion
that, with passage of time after a judgment in equity and implementation
of that judgment effective relief on appeal becomes impracticable,
imprudent, and therefore inequitable.”2! It has been held that “dismissal
of the appeal on mootness grounds is required when implementation of
the plan has created, extinguished or modified rights, particularly of per-
sons not before the court, to such an extent that effective judicial relief is
no longer practically available.”22 Equitable mootness is most likely to be
applied when the party seeking redress does not take any action until the
reorganization plan is substantially consummated and has been relied
upon by third parties.23

Courts have held that compelling reasons must exist before a plan of
reorganization that has already been substantially consummated should
be disturbed.24 The doctrine involves a balancing act between the desire
for finality and good faith reliance on the bankruptcy decisions and the
right of a party to appeal an adverse judgment.25

The Fourth Circuit has adopted a totality of the circumstances test in
which four factors are evaluated to determine if dismissal on grounds of
equitable mootness is warranted. The factors are:26

(1) whether the appellants sought and obtained a stay;

(2) whether the reorganization plan or other equitable relief order
has been substantially consummated;

(3) the extent to which the relief requested on appeal would affect
the success of the reorganization plan or other equitable relief
granted; and

{4) the extent to which the relief requested on appeal would affect
the interest of third parties.

The Sixth Circuit has adopted a similar approach where only three fac-
tors are analyzed to determine whether an appeal is equitably moot: (1)
whether a stay has been obtained; (2) whether the plan has been sub-
stantially consummated; and (3) whether the relief requested would
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affect either the rights of parties not before the court or the success of the
plan.27 This approach essentially combines the third and fourth factors
from the Fourth Circuit’s totality of the circumstances approach into a
single factor. This test was derived from the same three-factor approach
used by the Fifth Circuit.28

The Third Circuit adopted the equitable mootness doctrine in In re
Continental and listed a fifth factor that should be considered in addition
to the four noted in the totality of the circumstances approach: the public
policy of affording finality to bankruptey judgments.2? This additional
factor has been described as ‘the lens through which the other factors
should be viewed.”30 The public policy factor involves an inquiry into
“whether we want to encourage or discourage reliance of investors and
others on the finality of a bankruptcy confirmation order.”81 As is evident
from its phrasing, this public policy factor will most often militate toward
a finding of equitable mootness, especially in larger and public company
bankruptcies that affect the interesis of many third parties.

In all circuits, the factors are given varying weight depending on the
circumstances; however, the primary factor when dealing with an appeal
of a confirmation order is whether the reorganization plan has been sub-
stantially consummated.32 Substantial consummation is defined in sec-
tion 1101(2) of the Bankruptcy Code as “(A)} transfer of all or
substantially all of the property proposed by the plan to be transferred;
(B) assumption by the debtor or by the successor to the debtor under the
plan of the business or of the management of all or substantially all of the
property dealt with by the plan; and (C) the commencement of distribu-
tion under the plan.”3? Thus, although the term may seem to suggest
major progress in carrying out the plan, actually only the first step is
needed in order to reach “substantial consummation.” It has been recog-
nized as the “statutory measure for determining whether a reorganiza-
tion plan can be amended or modified by the bankruptcy court”—it is the
point of no return in Chapter 11 and if the pertinent parties are orga-
nized, this point can be reached with surprising speed.

Substantial consummation, although it may be the primary factor, is
still only a factor and is not dispositive of whether the court will con-
sider the case equitably moot.3¢ As enunciated by the Second Circuit,
substantial consummation creates a presumption of mootness that can
be rebutted.35

Substantial consummation will not make an appeal moot if:

{a) the court can still order some effective relief: (b} such relief will not
affect the re-emergence of the debtor as a revitalized corporate entity; (¢)

such relief will not unravel intricate transactions so as to knock the props
out from under the authorization for every transaction that has taken
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place and create an unmanageable, uncontrollable situation for the Bank-
ruptcy Court; (d) the parties who would be adversely affected by the mod-
ification have notice of the appeal and an opportunity to participate in the
proceedings; and (e) the appellant pursued with diligence all available
remedies to obtain a stay of execution of the objectionable order if the
failure to do so creates a situalion rendering it inequitable to reverse the

orders appealed from.36

Like other exceptions to mootness, this exception is a narrow one and
one that can be overcome by the prevailing parties’ rapid “scrambling of
the egg” to prevent review.

III. STATUTORY MOOTNESS
A, 11 US.CA. §363(M)

i. The Basic Standard

Statutory mootness under section 363(m) is broader in scope than con-
stitutional or equitable mootness as it requires appeals to be considered
moot, absent a stay, even when they are not constitutionally or equitably
moot.37 A purchaser who, in good faith, enters into a purchase or lease
agreement with a trustee will not be affected by the reversal or modifica-
tion on appeal whether or not the purchaser knew of the pendency of the
appeal. The statute specifically provides that:

The reversal or modification on appeal of an authorization under subsec-
tion (b) or {c) of this section of a sale or lease of property does not affect the
validity of a sale or lease under such authorization to an entity that pur-
chased or leased such property in good faith, whether or not such entity
knew of the pendency of the appeal, unless such authorization and such

sale or lease were stayed pending appeal 38

Similar protections exist for court approved financing transactions
under 11 US.C.A. § 364(e), discussed below,

Section 363(m) creates a rule of statutory mootness3? For section
363(m) to apply, the bankruptcy debtor’s asset must have been sold
under section 363(a) or (b).40 The statue is inapplicable if the appellant
has obtained a stay pending appeal of an order that permits the sale of a
debtor’s assets.*] When a good faith purchaser enters into a sale and a
stay of that sale order is not obtained, then § 363(m) will moot the appeal
and makes that sale final 42

The statute’s primary purpose is to encourage participation in bank-
ruptcy asset sales and increase the value of the estate’s property by pro-
tecting third party purchasers who have acted in good faith in making the
purchase.3 This section “codifies Congress’s strong preference for finality
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and efficiency in the bankruptcy context, particularly where 3rd parties
are involved.”¥ Section 363(m), it is said, does not affect a claimant’s abil-
ity to adjudicate her claim in bankruptey court or on appeal; it merely
serves to require a stay of the sale pending appeal in order to protect the
interests of third parties who are acting in good faith.45 Given the size of
the bond that may be required to stay an order approving a transaction of
any real size or import, this characterization is, at best, merely glib and, at
worst, a cynical characterization meant to cover up the sweeping breadth
of 363(m)’s effects on objecting parties right to be heard.

The Sixth Circuit in Weingarten Nostat Inc. v. Service Merchandise Co.,
Inc. refused to determine whether § 363(m) creates a per se rule mooting
appeals absent a stay of the sale. However, the court noted a “split” in
the circuits on the issue—although this may be better characterized as
small variances in narrow exceptions to 363(m) mootness.#? The Third
Circuit—an important one for business bankruptey professionals as it
includes the district of Delaware within its ambit—has not adopted a per
se rule and instead has held that “the failure to obtain a stay pending
appeal does not dispose of the case so long as a remedy can be fashioned
that does not disturb the validity of the § 363 sale at issue.”#® Notwith-
standing this potentially hope-inducing standard, it does not appear that
this “exception” to mootness is found in many fact patterns and one is
left to wonder what remedy an chjecting party to a section 363 sale would
be seeking that “did not distort” the validity of the section 363 sale. One
answer could be an objection to a particular, probably collateral, finding
of fact or conclusion of law in the sale order that has been appealed.4?
Given the narrowness of this exception, for most practical purposes the
Third Circuit should be viewed as having adopted a de facto per se rule.

The majority of courts, however, have explicitly adopted a per se rule,
“automatically mooting appeals absent a stay of the sale or lease at
issue.”50 The Fourth Circuit has adopted this rule, stating that, without a
stay, a challenge of the sale’s validity is moot because there is no remedy
available.5! The Ninth Circuit generally follows a per se rule,52 but has
recognized two exceptions: (1) where real property is sold subject to a
statutory right of redemption, and (2) where state law otherwise would
permit the transaction to be set aside.®® The Tenth Circuit follows a rule
similar to the Third Circuit in that section 363(m) is said to only moot the
appeal “if the remedy being sought by the appellant affects the validity of
the bankruptcy sale at issue. Stated differently, even if § 363(m) applies, it
will not moot an appeal if state law or the Bankruptey Code itself pro-
vides a remedy which does not affect the validity of the bankruptcy sale
at issue.”¥® Again, this exception appears to be a narrow one indeed.
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it. 363(m)’s Lack of Protection If a Stay is Obtained

The last sentence of the statute indicates that if a stay were obtained, a
purchaser, even one in good faith, is not protected.33 The cost of a bond
necessary to secure the stay pending appeal, however, makes this provi-
sion practically unavailable in the context of major transactions. It also
creates a strong incentive for the buyer and seller to close and consum-
mate the approved transaction before a stay can be obtained.

iti. Section 363(m)’s Good Fuith Finding Requirement

If a stay has not been obtained, a good faith purchaser is protected;
however, the absence of good faith is grounds to allow the asset sale to be
challenged.56 The burden of proof falls on the party alleging bad faith
which is made difficult by the absence of the definition of good faith in
the Bankruptey Code? The traditional, somewhat circular equitable
definition of a good faith purchaser defines a good faith purchaser as
“one who purchase the assets for value, in good faith, and without notice
of adverse claims.”8 A purchase for value can be shown when the pur-
chaser pays 75% of the appraised value for the assets.5?

Most courts have stated that the “requirement that a purchaser act in
good faith... speaks to the integrity of his conduct in the course of the sale
proceedings” and that “[t]ypically, the misconduct that would destroy a
purchaser’s good faith status... involves fraud, collusion between the
purchaser and other bidders or the trustee, or an attempt to take grossly
unfair advantage of the other bidders.”80 The purchaser’s intended use
of the assets purchased is irrelevant to whether he acted in good faith 61
The bankruptcy court that authorizes the sale of assets “is required to
make a finding with respect to the ‘good faith’ of the purchaser” as they
are in the best position and are most familiar with the parties and pro-
ceedings to make such a determination.5?

Courts have declined to hold that a court-appointed agent of the debtor
who has an interest in the purchase of the debtor53 or an insider who has
made full disclosure of his involvement$? is bad faith per se. In adopting
the majority rule that the sale of assets to a fiduciary or insider is not bad
faith per se, courts have looked, instead, primarily at three factors to test
for good faith: (1) whether the insider gave full disclosure to both the
court and the parties involved; (2) whether the debtor sought other buy-
ers and whether the insider paid an adequate price; and (3) the nature of
the relationship between the debtor and the insider-buyer.$3 It is hard to
distinguish this test from a “full disclosure and totality of the circum-
stances” test.
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B, 11 US.CA. § 364E)

i. The Basic Standord

The same protections that exists for good faith purchasers under sec-
tion 363(m} exist for those extending credit pending an appeal of an
authorization to incur debt.56 The statute specifically provides that:

The reversal or modification on appeal of an authorization under this sec-
tion to obtain credit or incur debt, or of a grant under this section of a pri-
ority or a lien, does not affect the validity of any debt so incurred, or any
priority or lien so granted, to an entity that extended such credit in good
faith, whether or not such entity knew of the pendency of the appeal,
unless such authorization and the incurring of such debt, or the granting of
such priority or lien, were stayed pending appeal.t7

Section 364(e) is modeled alter section 363(m).68 The legislative history of
section 364(e) indicates that “the credit is not affected on appeal by
reversal of the authorization unless the authorization and the incurring
of the debt were stayed pending appeal. The protection runs to a good
faith lender, whether or not he knew of the pendency of the appeal.”6%
The purpose of section 364{e) is “to encourage the extension of credit to
debtors in bankruptey by eliminating the risk that any lien securing the
loan will be modified on appeal.”7 It provides the “debtor a means to
obtain credit after filing bankruptcy.”7!

Section 364(e) allows a good-faith lender “that extends credit in reli-
ance on a financing order [to be] entitled to the benefit of that order, even
if it turns out to be legally or factually erroneous.”?2 As is the case with
section 363(m)’s protections, two questions arise in determining whether
section 364(e) will protect a creditor: (1) whether the objecting party
attempting to challenge an authorization of ¢redit obtains a stay pending
an appeal; and (2) whether the lender or group of lenders acts in good
faith in extending the new credit.”® Only a good faith lender is pro-
tected.™ Good faith is considered a mixed question of fact and law and is
not presumed.”s

If statutory mootness under section 364(e) applies, the claim is consid-
ered moot “as soon as the lender has relied on that authorization.””"® As
with section 363(m), this creates a strong incentive to fund the loan in
question as soon as an order approving the financing with the requisite
good faith finding is entered.

ii. The Scope of § 363(e)’s Protections

There is a disagreement among courts as to whether the statute
applies to cross-collateralization clauses, The Ninth Circuit has stated
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that “[slince protecting the validity of any clause of the debt agreement
that might have motivated the creditor to extend the credit” serves the
purpose of the statute, section 364(e) also protects cross-collateraliza-
tion clauses.”” The Tenth Circuit has stated that section 364(e) “prohib-
its not only outright invalidation of a lien or priority where the
challenging party has failed to seek a stay, but also modification of the
terms of a post-petition lender’s bargained for collateral.”’™ Thus, sec-
tion 364(e) is read “to apply not just to the validity of financing itself,
but also to the terms of collateralization.”™ The Eleventh Circuit criti-
cized the holdings of the Ninth Circuit in In re Adams Apple, Inc.80 and
the Sixth Circuit in In re Ellingsen MacLean Oil Co.81 that extended
section 364(e) to cross-collateralization.82 The court concluded that
cross-collateralization is “inconsistent with bankruptey law” because it
is “not authorized as a method of post-petition financing under section
364”7 and it “is beyond the scope of the bankruptcy court’s inherent
equitable power because it is directly contrary to the fundamental pri-
ority scheme of the Bankruptcy Code.”®3 The court thus held that sec-
tion 364 is inapplicable to cross-collateralization.84

The Sixth Circuit adopted a “whole-package” approach stating that if
a provision (such as waiver) does not fit precisely in section 364, if it is
part of the “whole-package authorized under § 364(c),” it will be
afforded the protection of § 364(e).85 This is due to the reluctance “to
sever individual provisions, whether legal or not, in the absence of a
stay pending appeal.”

The Third Circuit has held that section 364(e) does not “protect a
lender with respect to money it has not distributed.”®6 The court stated
that “if a section 364(d) order is reversed and thereafter the lender makes
no further disbursements, the lender does not need protection for the
funds it has retained. At most, the lender has lost the expectation of mak-
ing a loan on terms which it found acceptable.”

Similar to its treatment of section 363(m), the Third Circuit has said
that it refuses to adopt a per se rule of statutory mootness under section
364(e) absent a stay3? The court stated that section 364(e) “does not
require dismissal of an appeal if the appellant does not obtain a stay” and
“does not preclude a court from reversing an authorization absent a stay.
What it limits is the effect of the reversal.”88 Although section 364(e)
“standing alone does not require dismissal of an appeal when a stay is
not granted, it might establish circumstances which under law other
than section 364(e) require dismissal of the appeal.”8? Thinking critically
about these pronouncements, one may question the meaningful nature
of a right stripped of any remedy.
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IV. EXCEPTIONS TO THE MOOTNESS DOCTRINES

While the doctrines of constitutional, statutory, and equitable mootness
support the policy of finality and certainty, in bankruptcy proceedings,
an exception to the mootness doctrines may be made if there is an impor-
tant question of law that will likely recur. Courts have articulated four
exceptions to the mootness doctrine:%¢

(1) theissue is a wrong capable of repetition yet evading review;

{2) there are secondary or collateral injuries;

(3) the defendant voluntarily stops the allegedly illegal practice
but is free to resume it at any time; and

(4) the action is a properly certified class action suit.

A. Capable of Repetition, Yet Evading Review

The Supreme Court has repeatedly recognized the “capable of repeti-
tion, yet evading review doctrine.”! The doctrine applies when “the
duration of litigation invariably exceeds the life of the underlying dispute
and an exception to traditional mootness analysis is necessary to afford
the complaining party an opportunity to litigate its rights.”¥2 The Court
further clarified this doctrine in its decision in Weinstein ». Bradford,93
which is heavily cited by parties seeking to rely on this doctrine to avoid
mootness.? In Weinstein, the court held that the “capable of repetition,
yet evading review” doctrine is limited to situations in which the follow-
ing two circumstances were simultaneously present: “{1) challenged
action was in its duration too short to be fully litigated prior to its cessa-
tion or expiration, and (2) there was a reasonable expectation that the
same complaining party would be subjected to the same action again.”5
Unless both prongs of the test are met, the case will not escape mootness
on this ground.

The courts have required compelling circumstances to avoid moot-
ness.% The mere existence of an important legal question is insufficient.97

The Eighth Circuit has held that, in cases where a “stay pending
appeal could have preserved the issue for appeal,” the case will not fall
within the capable of repetition, yet evading review doctrine. 98 Similarly,
the Second Circuit refused to grant an exception to the mootness doc-
trine by focusing on “the order at issue and whether ‘the elapsed time
that gave rise to mootness’ would always limit judicial review of the ques-
tion presented on appeal.” The court went on to state that *“[blecause
the Trustee has the ability to seek a stay and an expedited appeal, the
relention issue presented by this appeal did not inevitably—and, if it
arises again, will not inevitably-lapse into mootness prior to review.”100
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The case law typically surrounds the application of the “capable of rep-
etition yet evading review” doctrine in constitutionally moot cases; how-
ever, it has been applied to a section 363(m) case as well.1%! In one case,
the court held that the prongs were not satisfied because the “Appellants
failure to obtain a stay from this Court, pursuant to Bankruptey Rule
8003, prevents it from establishing that the legal issue raised on appeal
evaded review because of ‘the intrinsically elusive nature of the action,’
as required to avoid a finding of mootness.”102 The court also stated that
“an issue does not evade review where legal avenues are available,
including the ability to obtain a stay, but a party fails to utilize them.”103

The “classic scenario of an issue ‘capable of repetition, yet evading
review’” occurred in the context of FIRREAIY in Marc Development,
Inc. v. Federal Deposit Insurance Corp.195 There the court applied the
doctrine stating that “any appeal of the 180 stay issue will always take
longer than the FDIC’s claims procedure, and there is a reasonable
expectation that the FDIC will be placed in the same situation
again.”106 Cases where courts have refused to apply the “capable of
repetition, yet evading review” doctrine include U.S. v. Arthur Andersen
& Co., where the court stated that the “exception is not available to a
litigant aggrieved by a summons or subpoena who could have avoided
mootness by refusing to comply”1%7 and In re Campbell, where the court
stated that “[t]he application of a particular [interest] rate in Chapter
13 proceedings is not an event of inherently limited duration such that
it will always evade review.”108 The “capable of repetition, yet evading
review” doctrine cannot be applied when a person lacks standing at the
time the action commences.10?

B. Other Exceptions

An additional exception to mootness exists when the defendant volun-
tarily stops the allegedly illegal practice but is free to resume it at any
time. This category stands “for the proposition that ‘voluntary cessation
of allegedly illegal conduct does not deprive the tribunal of power to hear
and determine the case, i.e., does not make the case moot.””110

An exception also exists if there are secondary or collateral injuries
as a consequence of rendering the case moot. This exception requires
that the “continuing legal harm from res judicata or collateral estop-
pei” be more than “merely hypothetical and speculative.l1l In order
for this exception to apply, there must be “a substantial controversy,
between parties having adverse legal interests, of sufficient immedi-
acy and reality to warrant the issuance of [what is essentially] a
declaratory judgment.”112
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V. THE PROBLEMATIC FINDING OF GOOD FAITH

The determination of good faith necessary to invoke the statutory moot-
ness projections of section 363(m) or 364(e) is the province of the trial
court.113 A finding of good faith is a factual inquiry that is said to require an
evidentiary foundation rather than merely a boilerplate good faith finding in
an order.114 Courts have agreed that due to the fact-intensive nature of the
good-faith inquiry, the finding should be made by the bankruptey court.115
In order to make such determination, “the court must examine ‘the totality
of the circumstances’ and determine where a ‘petition falls along the spec-
trum ranging from the clearly acceptable to the patently abusive.””116 When
there has been a challenge to the bankruptcy court’s finding of good faith,
the focus has often been on whether all facts were properly disclosed to the
bankruptey court to enable it to adequately make its determination. 117

The dispute among the circuits is whether the bankruptcy court is
required to make such a finding at the time of sale. The Third Circuit has
held that the bankruptey court that authorized the sale of assets “is required
to make a finding with respect to the ‘good faith’ purchaser” as they are in
the best position and are most familiar with the parties and proceedings to
make such a determination.!18 Other courts have held that the “bankruptcy
court may, but is not required to make a finding of good-faith purchaser.”118
Praciitioners often advise their clients in a section 363 sale to “condition
their offer to purchase on the bankruptcy court’s including in its order
approving the sale a specific finding of the purchaser’s good faith.”120

As a practical matter, this is a critical question. If an objecting party
raises the specter of improper conduct but is unable to marshal sufficient
evidence in support of the objection by the time of the sale hearing, a
good faith finding may be made and, if the majority per se section 363(m)
mootness rule is followed, the objector’s appeal will be dismissed. To put
the matter bluntly, if the parties proposing the transaction move ahead
with alacrity, proposing it on minimum notice or even on shortened time
(obtained through an ex parte application in many courts), and the
objecting party cannot convince the bankruptey court to deny—or at
ieast delay—the motion, a finding of good [aith will enable the parties to
close the transaction moments after the order is entered, before a stay
pending appeal can be obtained or even applied for! Sections 363(m) and
364(e) may, then, not be optimal procedural mechanisms to protect the
rights of objecting parties—parties that may be represented by counsel
outside the local bankruptey bar or unrepresented by counsel at all. Per-
haps an explicit 10-day stay along with the opportunity to later challenge
the good faith finding for, say, 180 days—as is the case with plan confir-
mation orders that may be fraudulently obtained—would be better espe-
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cially as section 363 sales are being used as the functional, de facto
equivalent of plans of reorganization in many cases.121

Most courts seem to assume, without addressing the issue in their
opinions, that the timing of the bankruptcy court’s determination of good
faith—generally at the hearing to approve the subject transaction—is
adequate and should be only reviewed for clear error on appeal. One of
the few cases to address this issue was In re Thomas.122 The In re Thomas
court recognized that “[tlhe difficulty with the factual determination is
that evidence genuinely probative of ‘good faith’ is not commonly intro-
duced, or even reasonably available, at the time a bankruptey court
approves a sale.”123 In fact, that evidence, such as evidence of collusive
bidding, tends to emerge, if ever, after the sale.124 The Code thus allows a
bankruptcy court to either refuse to make a good faith finding or to limit
its remarks about good faith to stating it has no reason to believe the par-
ties did not act in good faith if the court feels that the factual record is
insufficient to make a proper determination.125 Of course, the court is
free to make the determination if the record is proper.126

Although the courts may disagree as to whether the finding of good
faith must be made at the time of the sale, all seem to agree that the
determination should be made by the bankruptey court. If the bank-
ruptey court does not make finding of good faith and the issue is first
brought to the attention of the court on appeal, courts remand the matter
to the bankruptcy court to make a good faith finding.127 Arguably, there
may be some merit to remanding the matter to a different bankruptcy
Jjudge than the one that approved the transaction at issue. There is a nat-
ural tendency to protect one’s prior decisions and to avoid finding that a
mistake—like a non-good faith transaction—has taken place in one’s
own courtroom, Bankruptcy judges are people too.

In In re Second Grand Traverse School, the court held that “where [the]
bankruptey court had specifically found that the purchase was in good
faith” the district court was not required to hold an additional hearing to
readdress the good faith issue before dismissing the challenge as
moot.128 In this case, the appellant argued that the issue of good faith
was not ripe for review at the time the bankruptey court and the district
court made their determination; however, the court rejected this by sim-
ply stating that there was no reason why it could not be decided earlier
when the appellants had ample time and resources to respond to the
good faith issues at the time they were initially raised.129

CONCLUSION

Constitutional, equitable, and statutory mootness promote finality and
reliance upon the orders of a bankruptey court regarding matters such
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as financing; use, sale or lease of property of the estate; and plan confir-
mation. They do this by effectively squelching the objecting party’s abil-
ity to obtain appellate review of the bankruptcy court’s rulings without
posting often substantial security. In 1978 when the code was enacted
with enthusiastic praise for its laudatory goals of promoting reorganiza-
tion preserving going concern value and maximizing payouts to unse-
cured creditors there were few that questioned the need for such finality.

Recent legislative reform has focused on providing a route for a
direct appeal to the Circuit Courts of Appeal, by passing the district
court or Bankruptey Appellate Panel.130 Perhaps these reforms will
have the beneficial effect of speeding resolution of questions of law on a
circuit-wide basis. However, they miss the point entirely in terms of
most use, sale, or lease; financing; or plan confirmation orders where a
quick cell phone call from the courthouse—”the order has been
entered”—triggers a closing or loan funding-"pull the trigger”-that
itself moots the appeal of the order, authorizing the transaction. Give
any good lawyer a tool like that and she will use it. While there is no
need to end the bankruptey and reorganization party, a mandatory 10-
day stay pending appeal to allow parties a meaningful opportunity to
gain a stay from a reviewing court coupled with the ability to conduct
postclosing or postfunding discovery to attack a cursory good faith find-
ing would go a long way to keeping the party going at a manageable
level and avoid excesses that can lead to perceptions of abuse and per-
haps an overcorrection if the party gets too wild.
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